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Novcmbcr 21, 2008

'I-hc I lonorablc (;rog Abbott
Attomcy (;cncral of fexas
Office ofthe Attomey General
Atln: Open Records l)ivision
P.O. l lox 12548
Austin, ltxas 7871 l-2548

Rc: Public Information Rcquest from

VIA CERTIFIED MAII-

to thc Texrs Educaaion
Agency ("TEA") daaed October 22, 2008.
3" Purty Objectioo on behrlfof Lovejoy ISI)
0ltD Il) #332450; TEA PIR #10326,

Dear Ceneral Abbott:

We rcprcscnt Lov€joy IndcJrcndent School District ("Lovejoy tSD" or "District") and D
with regard to thc abovc-rcferenced matter. We have becn notified that on

OctoELZLzlq8, the Texars Education Agcncy ("TEA") received a public information requcst
to^{f requesting a "report and any other documentation" conceming an
investisation ol a named educator. We obiect to the release of the reoucsted information undcr
Gov't. Code $ 552.305; Open Records Decision No. 542 (1990), wherein it states that when a
third party's privacy interest is implicated, the govemnental My may rely on the third party to
establish that the information should be withheld under applicable exceptions intended to protect
those interests. The District objects to the disclosure of the requested information as follows:

Teras Govertrmeot Code Scctions 552.101 .nd 552.102 - Priv.tc Information

Section 552,102 of the Texas Govemment Code excepts ftom disclosure "information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." 1'ex. Goy't Code $ 552-102(a)- ln Huberl v. Harle-Hanks Texas Newspapers,
652 S.W.2d 546 (Iex. App.-Austin 1983, writ refd n.r.e.), the cout ruled that th€ test to be
applied to information claimed to be p.otected under Section 552.102 is the sam€ as the test
formulated by the Texas Suprcme Cout iD Industrial Foundation for information claimcd to be
protectcd under the doctrine of common law privacy as incorporated by Section 552-l0l of the
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Acl See lndLs. l'ound. v Tex. lndus Accident Bd.,540 S-W.2d 66g, 68j_g5 ( t.cx. | 976), ccn.denied, 430 tJ.S. 9l I  (1977).

. l-or information to be pmtected from public disclosure by the comrnon law right ofprivacy under Section 552.101, the information musl meet the criteria seI orrt in Industrial
Foundation. ln Industial Foundation, the ,fexas 

Supreme Coun stated that intbrmation isexcepted from disclosure if(l ) the information contains highly intimatc or embarrassrng lacts rhc
rclcase ofwhich would bc highly objcctionable to a reasonatrie pcrson, and (2) the Inlormation rsnot oflegitimate concem to the public. 1d at 6g5

I1 i soUrunders tand ing tha t thc iden r i t i eso fE is in lb rma t ion
cxccptcd Fom rcquired public disclosure undcr common-law privacy, see Opcn ReconJs
l)ccision Nos. 440 (1986), 393 (1983), 339 (1952). While we contcnd ihat thele rcsponsive
docunrcntsaIedcfamatory,theidentit iesofthe_";
disclosed. Wc belicve that the infoimation t.."in in""lu", tfiruy inl;ut" intormalion that is
the potential 

.subj e-ct of the anticipated litigation and we stronpfy object to disclosurc of any of
this information. l1te release ofany part ofthis information wiil oot protect the ts or
defamed parly and will only serve to fu.ther the defarnatory conrluci which is t-tr! subject of the
anticipated litigation in this matter. Fur*rcr, we contend that thcsc documents should bs
prolcctcd becausc private lD matters, which arc the subject of thesc documents, are not of
legitimatc concem to thc rrublic.

'Ihe l,ovejoy ISI) also asserls the information rcsponsive to the rcquest should be
withheld under scction 552.10r. spccificaly, the District is seeking to withhokr the infbrmario'
in thc investigation that may bc subjecr ro Section 21.355 of the Teias Education Code. Section
552.101 of the (;ovemrnent Code excepts "information considered to be conlidential by law,
eithcr constitutional, statutory, or byjudicial decision" and encompasses rhe dockine ofcommon
law privacy. This Section encompasses information prorected by other statures. Section 21.355
of the Texas F/ucation Code provides, .A document evaluating the p€rformance of a teachcr oi
administrator is confidential." The Attomey General has interpreted rhis section to appry to any
document that evaluates, as that terrn is conrmonly understood, the perfofinance of a teachcr or
administrator- Open Records Decision No. 643 (1996)- In rl|at opinion, the Attomey General
concluded that a teacher is someone who is requircd to hold and does hold a certificatsor permit
.equired under Chapter 2l of the Texas Education Code and is teachine at the time of his or her
evaluation,.ld The word "teacher" in Section 21.j55 -..n" u p.rso-n who is required to an(l
does in fact hold an teacher's cenificate under subchapter B of Chapter 2 I of the Education Code
and is p€rforming the iitnctions of an teacher, as that term is commonly defined, at ihe time of
the evaluation. 1d The rnmed educator does hold a Chapter 2l certificate and was .equired by
the Dishict to do so in his capacity with the District. Based upon slatements and evidence
gathered during the investigation, inforrnation responsive to the rcquest may contain evaluativc
and assessment information regarding the individual's prerformance and should, thercfore be
withheld ftom disclosure .rndc. Section 552.101 in coniunction with Section 21.355 of the Texas
llducation Code.
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_ ln an opinion entered on May 12, 2006, the Austin Coun of Appeals expanded what the
Anomey General considered "performance evaluation documentaaion-i" ra Abbot v North Eas!Iydep Slh Drrl., - - - S.W.ld - - -,2006 WL t293545 (Tex. App.__ Austin May t2,2OO6), rhe
Court of Appeals held that the Attomey General,s view was'too narow. .l.he evaluation
exception should also apply to

pg. I of4 (cmphasis addcd).

teachers udes
further

The information sought to be withheld contains evaluative documentation and
information regarding the investigation and disliplinary actions of the conduct ofa ChaDter 2 |
cmployee conducted by l-ovejoy ISD l{uman Resources, the Department, ernd/or the cmpioyee."
sup€rvisors- Thercfore, thc informalion rcsponsive to the rcquestor includcs evaluaiiv; a.d
*:::rT:it information regarding the individual's pcrformancc and should, thereforc, b:
withheld in its entirety or, in the altemative, all evaluative information should be redacted from
thc documents. The District does not believe the evaluative infiormation can be appropriately
protected without withholding the documents in their entirety.

In addition, docurncnts submiued arc related to an investigation conducted pursuanl to
scction 21.041 ofthe Education code and section 249-14 oftitle 19 ofthe Texas Administration
Code. &e Educ. Code g 21.041 (authorizing adoption ofrules to providc, among other things,
for regulation of educators and disciplinary proceedings); 19 T.A.C- $ 249.14 (authorizing bo;d
to obtain and investigate information conceming alleged improper misconduct by educators and
othcr persons). 'Ihe Attomey Geneml concluded that the agency may withhold the submitkrrl
inlormation under section 552.116 based on the premise that documents provided includcd
investigation information. See 'l'ex. Auy. Gen. Op. OR2006- 10826, 2006 WL.2731102 (.l-cx.
A .G. ) .

Itrformer's Privilcsc

The Dist ct also raises Section 552.101 in conjunction with the common law informcr's
privilege, which Texas couis have long recognized. See Aguilar v. State,444 S.W.2d g]�',9j7
(Tex. Crim. App. 1969). The informer,s privilege protects the identities of pcrsons who report
activiaies over which the govemrnental body has criminal or quasi-criminal law-enforcement
authority, provided that thc subject of the information does not already know thc informer,s
idenrity- See Open Records Decision Nos. 515 at 3 (1998), 2Og ̂t l-2 (1978). The informer':,
privilege protects the identities of individuals who report violations of statutes to thc police or
similar law-€nforcement agencies, as well as those who .eport violations of statutes with civil ()r
criminal penalties to "administ-ative olficials having a duty of i[spection or of law enforcemcnt
within their particular spheres." see Open Records Decision No, 279 at Z (1981) (citing
Wigmore, Evidcnce, $ 2374, at 767 (McNaughton rev. ed. 196l)). The report must be of a
violation ofa criminal or civil statute. See Open Records l)ecision Nos. 582 at 2 (1990),515 at
4-5 (1988). The privilege excepts the infomet's statement only to the extent ne.essary to protect
the informer's identity. ,9e Open Records Decision No. 549 at 5 (1990). The investigation
involved alleged defamation and a.lleged violation of the Educator Code of Ethics 19 TAC g
241.30. Oncr again, the District asserts the documents responsive to the request should be
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withheld in its entirety or, in the altemative, the individual witncsses/informer.s niunes andidendrying information should be withheld

School Distr-ict Informers

'rhe District asserts that the names and identifoing inforrnation ofall informer's should bewrthheld under Scction 552-t0l of the Government Code in conjunction with the informer,s
Pnv||ege.

ln this rcgard, the District also raises Section 552.135 of the covemment Codc, whichprovidcs in part:

(a) "Informer" means a student or former student or an cmployee or lormer employee ofa school district who has fumished a report of another person,s or pe6ons, possible
violation of criminal, civil, or regulatory law to the school distncr or thc propcr
rcgulatory enfbrcement authority.
(b) An informer's narne or inlbrmation that would substantially reveat the identity ofan
informer is cxcepted from [required public disclosurc].
(c) Subsection (b) does not apply:

(l) if the informer is a student or forme. student, and the student or former
student, or the legal guardian, or spouse ofthe student or former sruoent consents
lo disclosur€ ofthe studeot,s or former student,s nanrci or
(2) il the informer is a.n employee or fo.mer employce who consents to disclosur!
ofthe cmployee,s or former employee,s namc; oi
(3) ifthe informer planned, initiated, or participated in the possible violation.

J9I._ g_ov't Code g 552.135(a){c). Because rhe legislature limited the prolection of Section
552.135_ to the identity of a person who reports a possible violation of .,Iaw,,, a school district
that seeks to withhold information under this exception must clearly identify to this office the
:ryiq: _":yil,_ 9liTl""t, or regulatory law that is illegea to have Leen vi;lared. See d gS
552.30 I (e)( I )(A), 135(a). Tex. Atty. cen. Op. OR2006-05983. Thercfore, the Distdcr asserrs
the documents should be witbheld in its entirety or, in the altemative, the individual
witnesses/informer's names and idenrifiing information should be withheld.

Attornev-Client Privilege

The Lovejoy ISD also asserts that portions of the submitted information arc exceDted
liom disclos're rmder section 552.107 of the Govedrment code, which protects information
coming within the attomey-client privilege. When assertiog the attomey_client privilege, a
govemmental body has the burden of providing the necessary facts to demotlst ate the elements
of the privilege in order to withhold the info.mation at issue. Open Records Decision No. 676 at
G7 Q002). First, a govemmental My must demonshale that the information constitutes or
documents a communication. 1d at 7. Second, the cornmunication must have been made ,,for
the purpose of facilitating the rendition ofprofessional legal services,, to the client govedrmental
body- Tex- R. Evid. 503@)(l). The privilege does not apply when an attomey or reprcsentative
is involved in some capacity other than that of providing or facilitating professional legal
ARBtr5l,l572-v l-
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services to the client govcmrnenlar vtdy. Inre rbxas Farmers Ins f.xch.,9g0 s.w.2d337.340
(lex- App.-Texarkana 1999, orig_ proceeding) (attomey-client privilege does not appiy if
attomey acting in capacity other than that of attomey)- Governrnental altomeys often ict in
capacities other thaa that of professional legarl counsel, such as administrators, investigators, or
managers. Thus, the mere fact that a communication involves an attomey for the govemment
does not demonstrate this clement- Third, the privilege applies only to communications between
or among clients, client represcntatives, lawyers, a[rd lawyer representatives. .lex- R. Evid-
503(bXlXA), (B), (), (D), (E). Thus, a governmental body musr inform this oflice ofrhe
identities and capacities ofthe individuals to whom each cofiununication at issuc has been made_
Lastly, the attomey-client privilege apptics only to a confidential communication, id. 503(bxt ),
meaning it was "not intended to be disclosed to third peisons othcr than those to whom
disclosurc is madc io furth€rance of the rendition of profcssional legal serviccs to the client or
thosc rcasonably nccessary for the tr-ansmission ofthe communication.,, Id. 503(a)(5).

Whether a oommunication meets this definition depends on the inlcnt of thc parties
involved al the time the information was communicated. Osborne v Johnson, 954 S.W .2d lg1.
184 ('f'ex. App.=Waco 199'1, no writ). Moreover, because the client may clect to waive thc
privilege at any time, a govemmental body must explain that the contidentiatity of a
communication has been maintained. Section 552.107(l) generally excepts an entire
communication tha( is demonstrated to be protected by the attomey-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo,922 S,W.2d 920.923 (Tex.
1996) (privilege extends to entire communication, including facts contained therein).

Thc communications at issuc include correspondence between the District and counsel
for the District. Counsel for the District includes Richard Abcmalhy, Mari Mccowan, Mcridith
Hayes, Susan llrendemihl, Candacc l-ewis and Yana Andrus of Abernathy, Roeder, Boyd &
Joplin P.C. Counsel for Eincludes Neil Adams and Richard llill. Representativcs of
the District include Mr. Ted Moorc, Mr. Dennis Muizen, Mr. Mark Slavin, atld Ms. Cindy
Booker. These communicatioos were made in confidence and have not been sbared or distribuied
to others. Therefore, the Dishict believes the portions of the documents that are related to
communications between the District and ils attomeys are protected pursu.rnt to the attomey-
client privilege.

Pendine or Anticinated Litieation

The LISD asserts that all of the information requested is exceptcd from disclosure
pu.suant to Section 552-lO3 of the Texas Govemment Code. Specifically,
Section 552.103 ofthe Govemrnent Code provides as follows:

(a) Information is excepted from required public disclosue ifit is infomation
relating to litigation ofa civil or criminal nahae to whicb thc statc or a political
subdivision is or may be a party or to which an olficcr or employee ofthe state or
a political suMivision, as a cons€quence of the person s offtce or emploFnent, is
or may be a pany-

ARBI t5f,l572-v l -



lnformation rclating (o litigation involving a govemmental body or an oflicer or
employee ofa govemmental body is cxcepted from disclosure under Subscction
(a) only ifrhe litigarion is pending or rcasonably anticipated on thc date that thc
requestor applies to de ollicer lor public inlbrmation for access to or duplica(ion
ofthc information-

relatcd lo that litigation Univ. of Tex. L.rv' Sch /. 'lbxo;r Legal

Tex. Cov't Code g 552.103(a), (c).

A govenrmental body has thc burden ofproviding relevant facts and documents to show
thatthesection552.103(a)exceptionisapplicableinapart icularsituation. ' lhetestfb.meeting
this burden is a showing that (l) litigarion was pending or reasonably anticipatcd on the date thc
govemmental body receivcd the rcquest for infbrmation, and (2) the informatioo at issue is
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W. Montgomery Meiller (via Facsimile No.
Assistant Counsel
Offic€ ofLegal Servic€s
Tcxas Education Agency
l80l North Congress Avenue
AusliD, Texas 7870 t - I 492

Found.,958 S.W.2d 479, 48 I (Tex. App.-Austin 199?, no pet.); f/e erd v. Ilourton I'osl Co, 684
S.W. 2d 210,212 ( ' lex. App. Houston l l" Dist. l  1984, wrir rcld n.r.e.); Open Rccords
l)ecision No. 551 at 4 (1990). A govemmental body must mecr both prongs of this test for
information to bc exccpted under section 552.103(a). 'lb cstablish that liligation is rcasonably
anticipated, a govemmental body must provide the Attomey General "concrete evidence
showing that thc claim that liiigation may ensue is morc than mere conjecturc-" Open Records
Decision No.452 at 4 (1986). Concrete evidence to support a claim that litigation is reasonably
anticipatcd may include, for cxample, the govemmcntal body's receipt of a letter containing a
specific threat to suc the goverffnental body from an attomcy for a potential opposing party.
Open Records Decision No. 555 (1990); see Open Records Decision No. 518 ar 5 (1989)
(litigation must be "rcalistically conlenrplated"). linclosed as Erhibif (4, is a lctter cvidcncing
that the is contemplatiog litigation duc to the d€lamatory
nature ofthe c-mails that are the subject ofthis rcquest- Thercforc, the l-ovcjoy ISD asserts that
the requosted information should be withheld in its entirety.

Your consideration is appreciated.
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